SILENT PARTNER
MILITARY PENSION DIVISION: SCOUTING THE TERRAIN
INTRODUCTION: SILENT PARTNER is a lawyer-to-lawyer resource for military legal assistance attorneys who are stationed overseas.  Without being “heavily footnoted,” it is an attempt to explain broad generalities about the law of domestic relations.  It is, of course, very general in nature since no handout can answer every specific question.  Comments, corrections and suggestions regarding this pamphlet should be sent to the address at the end of the last page.
Overview of the Military Pension Division Series

There are three SILENT PARTNERs in this series. 

· Military Pension Division: Scouting the Terrain is a general outline and introduction to the topic. It discusses the background that led to the passage of USFSPA (the Uniformed Services Former spouses’ Protection Act), what the Act does (and doesn’t do), and how the question of “federal jurisdiction” is critical in knowing whether a pension can be divided by a court or not.  It also covers deferred division of pensions and present-value offsets, how to get direct payment from DFAS (Defense Finance and Accounting Service), early-out options and severance pay (VSI/SSB), dividing accrued leave, military medical benefits and how to write a sample pension division clause.  It contains THE checklist used by DFAS (Defense Finance and Accounting Service) to determine whether a court decree for pension division will be accepted for direct payment to the spouse.

· Military Pension Division: The Soldier’s Strategy contains information on how to assist the servicemember in this area, and

· Military Pension Division: The Spouse’s Strategy involves tips on how to help the member’s spouse.

The Uniformed Services Former Spouses' Protection Act (USFSPA)

Knowing the terrain is an essential part of military intelligence.  This is equally true in the field of military pension division.  The basic statute covering military pension division is the Uniformed Services Former Spouses' Protection Act.
  USFSPA was passed by Congress to make military pensions subject to division by state courts in divorce and equitable distribution proceedings.  Before 1982, when the statute was passed, each state had a different approach to the treatment of military pensions, with some considering them as divisible community (or marital) property and others refusing to recognize them or considering them as mere expectancies rather than vested benefits.  The federal act was passed in the wake of McCarty v. McCarty
, in which the U.S. Supreme Court held that state property division laws were preempted by federal law regarding the  military retirement scheme, and that Congress could decide to change this by appropriate legislation.

What did USFSPA do?  It stated that:

1. Military pension division is neither mandated nor automatic.  It is up to the states to decide whether military retirement is marital or community property that is divisible upon divorce or whether it is solely the property of the military member. [All of the states now allow the division of military pensions as marital/community property]

2. It limited pension division jurisdiction to a state where the member was domiciled, had consented to jurisdiction, or resided not due to military assignment. [These are the “federal jurisdiction” rules]

3. Although a state court can subject military retirement rights to division in equitable distribution proceedings, it cannot force a military member to retire.  [But it can order him/her to start paying a share of the pension to the spouse before retirement!]

4. State courts can order the direct pay of pension division awards (where there is ten years’ overlap between the marriage and creditable military service) through the Defense Finance and Accounting Service (DFAS).

5. Such direct payments may not exceed 50% of the member’s disposable retired pay (in most cases).

6. And, finally, these direct payments cease upon the death of the member or the spouse (or former spouse).

What didn't the Act do?  It didn't tell how to handle military pension division.  Nowhere in USFSPA is there a clear picture of how a military pension is to be divided upon divorce.

Roadblocks and Minefields: Federal Jurisdictiontc  \l 2 "Subject Matter Jurisdiction"
One of the roadblocks in military pension division is whether a state has jurisdiction over the soldier’s pension.  This involves a federal law question.  If a state does not have jurisdiction under federal law, then that state may not divide the member’s pension, regardless of the spouse’s wishes.  The jurisdictional basis of military pension division is not found in state long-arm statutes.  Rather, it is set forth specifically in the USFSPA at 10 U.S.C. 1408 (c)(4).

1.  Federal Jurisdictional Tests tc  \l 2 "Federal Jurisdictional Tests"
Pursuant to this section of the Act, a state may only exercise jurisdiction over a military member's pension rights if -


That state is his or her domicile; or

The member consents to the exercise of jurisdiction; or

The member resides there (for reasons other than military assignment in that state or territory).

These statutory provisions override the more traditional long-arm statutes, which allow the exercise of jurisdiction consistent with due process if there are sufficient minimum contacts with a state.

2.  Residence Not Due to Military Assignmenttc  \l 2 "Residence Not Due to Military Assignment"
Just what do these tests mean?  The third basis for military pension division jurisdiction is probably the most difficult to understand.  The court must have jurisdiction over the military member by reasons of “the member’s residence, other than because of military assignment in the territorial jurisdiction of the court.”  How could a military member reside somewhere other than because of military orders, when it is almost always military orders which require his moving, cause his transfer from one installation to another and require his presence in the general vicinity of the installation to which he is assigned?  

Although there are no definitive cases in this area, perhaps the following case illustrates what Congress had in mind:   Sergeant Jones is assigned to duty at Eglin A.F.B., which is near the Florida-Alabama state line.  Although he could live on base or, if quarters were not available, off-base but in the general vicinity of the installation, he chooses instead to reside just over the state line in Alabama, where his elderly parents reside.  In this way, he can take care of them after work, and he commutes back and forth between his "home" in Alabama and the Air Force installation in Florida.

Is this not an example of a military member who resides in Alabama for reasons other than because of military assignment?  Alabama probably has jurisdiction over his pension in this case.

3.  Domiciletc  \l 2 "Domicile"
Domicile is the first stated basis for jurisdiction under U.S.C. 1408(c)(4).  What is domicile?  It is not, for example, the same thing as a servicemember's "home of record."  Home of record is a technical term the military services use for the state where a person enters the service or reenlists.  It is an administrative entry which isn't meant to specify the domicile of the military member.

And it isn't necessarily the place where a servicemember is currently stationed or living, either.  A member of the military may be stationed far away from his or her legal home.  The Soldiers' and Sailors' Civil Relief Act
 allows servicemembers to retain their original domiciles while stationed in other states.

Rather than merely the physical residence of an individual, domicile is composed of two elements --


Physical presence of the member (except for temporary absences); and


Intent to remain (or return if absent), as shown by payment of state income and property taxes, voting records, bank accounts, motor vehicle titles, registration and driver's license, and the purchase of a home.

The importance of the latter -- actions which underline the intent of the individual -- cannot be overstated.  Many military members claim Florida or Texas, for example, as their domiciles because these states do not have an income tax.  A close analysis of most of these claims, however, reveals that there are no actions to back them up, such as ownership of property in that jurisdiction, and also that the member has never really resided in that state in the first place.

How do you find out a servicemember’s domicile?

· Get a copy of his Net Pay Advice (formerly Leave and Earnings Statement [LES]) -- this document, which is the bimonthly pay statement for military members, contains an entry for "State Taxes" which shows what state the member has listed for state tax withholding.

· Check with the member’s spouse—where did he file state income taxes last year?  Which state imposed  real estate taxes for a residence?  Where did he vote?

· Get his DD Form 2058, "State of Legal Residence Certificate," which is attached to the member’s W-4 Statement for tax withholding purposes.

If the soldier is stationed in your state and domiciled there, he can be sued there for pension division.  If he is domiciled elsewhere, it may be necessary to bifurcate the equitable distribution proceeding if he does not consent to the court's jurisdiction over his military retirement rights.  That means that the pension would be handled in the soldier’s state of domicile and the other domestic issues (alimony, divorce, child support, custody, visitation and all aspects of property division except the military pension) would be handled in the spouse’s state of residence.

4.  Consent to Jurisdiction tc  \l 2 "Consent to Jurisdiction"
A servicemember can consent to the court’s jurisdiction, thus inadvertently allowing the exercise of pension jurisdiction by the court.  The test for consent to jurisdiction is a matter of state law.  If a military member, for example, intends to object to jurisdiction over his person under the equivalent of federal Rule 12(b)(2), for example, he may not move the court for other relief in his favor except (in some states) for a motion for extension of time in which to file an answer.
  As a general rule, a motion for other affirmative relief will probably constitute a general appearance.  In many states a general appearance constitutes consent to the court's jurisdiction, even if the only relief requested is a stay or continuance under the Soldiers' and Sailors' Civil Relief Act.

This rule poses real problems for the servicemember who wants to contest some claim of the lawsuit other than military pension division -- custody or alimony, for example, or even other aspects of equitable distribution.  Can he or she do so without consenting to the court’s jurisdiction?  Is this a waiver of one’s federal rights under 10 U.S.C. 1408(c)(4)?  The courts are split over whether specific consent is necessary or whether a general "implied consent" can be used to confer jurisdiction.

· For cases holding that a general appearance constitutes consent to divide retired pay, see Gowins v. Gowins, 466 So.2d 32 (La. 1985) and Seely v. Seely, 690 S.W.2d 626 (Tex.Ct.App. 1985).

· Cases holding that specific consent is required include Tucker v. Tucker, 226 Cal.App.3d 1249, 277 Cal.Rptr. 403 (1991); Barrett v. Barrett, 715 S.W.2d 110 (Tex.Ct.App. 1986); and Flora v. Flora, 603 A.2d 723 (R.I. 1992).

As stated earlier, this is a state issue.  There is no federal guideline or standard, and the states make the rules in this area.  As a result, there may be fifty or more different rules instead of one nationwide standard as to what constitutes consent to the court’s power over a military member’s pension rights.

Roadblocks and Minefields -- Summary

These problems show clearly the need for defensive lawyering.  It is vital to ask questions -- lots of questions -- to make sure that the defense mounted for COL Roberts is on a firm footing.  It is just as important to think before one acts.  If there is a valid jurisdictional objection to a pension division claim filed against COL Roberts, will this be waived if we file an answer?  What if we file a motion to replead?  What if we filed no answer at all -- will the court somehow gain jurisdiction by our default if it lacked jurisdiction to start with?  The answer to these questions lies in the law of the states involved.

Be sure to check with competent counsel in the jurisdiction involved – don’t try to “wing it” yourself when you’re not licensed there.  Even if you do hold a license for that state, it doesn’t mean that you also hold the necessary level of expertise to answer these questions.

Dividing the Military Pension -- Crossing the Minefield tc  \l 1 "Dividing the Military Pension -- Crossing the Minefield"
Once it is understood how to set up obstacles to pension division, the next step should be to understand how to overcome them and divide the pension once the court has acquired jurisdiction over it.  There are generally two methods available for pension division.  The first involves a present-value setoff, in which property or money is traded against the present value of the pension.  The second is deferred division, often called "if, as and when" payments, which refers to payments by the pensioner when he starts receiving his pension.

A.  Deferred Division tc  \l 2 "Deferred Division"
These latter payments are not preferred by many courts since they are seen as an undesirable postponement of the claimant's rights to a present pension division.  It is hard to reconcile future payments to a nonmilitary spouse (at a time when the divorce is long past) with the present-day division of all the other marital assets.  The deferred division of military pensions is usually used only when a setoff or trade is unavailable.  Unless the member is actually retired when the division occurs, such a division will usually postpone the payments to the nonmilitary spouse until the actual retirement of the member.

The postponement doesn't occur in all states.  Some have gotten around the postponement of payments until retirement by requiring the member to begin present payments to the nonmilitary spouse or else suffer the accrual of interest on the unpaid pension rights.  The leading cases in this area are Mattox v. Mattox from the Court of Appeals of New Mexico
, and the California cases of In re Luciano,
 In re Marriage of Gillmore
 and In re Marriage of Scott.
  The Gillmore case involved a civilian employee spouse whose pension had vested but who had elected not to retire.  The California Court of Appeals applied this principle in a military case in Scott, where the court affirmed the trial court's award to an ex-spouse of the present value of the community share in the soldier's retirement rights, notwithstanding the fact that he was still on active duty.  Arizona's courts have also ruled that the nonmilitary spouse must begin to receive her share when the servicemember is eligible to retire.

B.  Deferred Division -- Examples tc  \l 2 "Deferred Division -- Examples"
An example of deferred division (also called reserved jurisdiction) in the case of COL Roberts may help to illustrate how it works.  Assume that COL Roberts has been married for 20 years and that, for all 20 years, he was performing creditable service in the U.S. Army.  Also assume that the active duty pay of a colonel with 20 years of service is $4,400 per month.  COL Roberts can retire after 20 years of service with 50% of his base pay, since the usual formula for military longevity retired pay is:


BASE PAY  X  YEARS OF SERVICE X 2.5%

Thus the monthly retired pay of COL Roberts is $2,200.

The marital fraction in this case is 20/20.  Marital fraction means the number of years of pension service during the marriage before the valuation date over the total years of pension service.  The valuation date is determined by state law -- it may be the date of irretrievable breakdown, the date of filing suit, the date of separation or the date of divorce.  In this case, then, the marital share of COL Roberts' monthly retired pay is calculated as below, and all of the pension is marital property:

$2,200    x
20 years' marital pension service    =    $2,200 (marital part of pension = ALL)

20 years' total pension service

The law in many states presumes that Mrs. Roberts is entitled to one-half of the marital property.  Also, in the case of military pensions, the USFSPA states that Mrs. Roberts' share may not exceed 50% of the pension.
  In this case, her one-half share would equal $1,100 per month.  This is the amount COL Roberts would have to send to her each month for an equal division of the marital pension.  It is also the amount that the Defense Finance and Accounting Service (DFAS) would send to her directly out of his retired pay if the marriage overlapped the member's creditable service by 10 years or more and if the payment terms were set out in a qualifying court order.

Let's take another example.  Suppose COL Roberts has served a total of 30 years in the Army, with ten years of his service preceding his marriage to Mrs. Roberts.  In this case, the marital fraction is:

$2,200   x
20 years' marital pension service
   =    $1,467 (marital part of pension)

30 years' total pension service

The above example assumes that 20 years of the marriage is concurrent with 20 years of COL Roberts' service.  Since only two-thirds of the pension is marital, then one-third is COL Roberts' separate property (since it accrued before the marriage), one-third is Mrs. Roberts' share of the marital pension, and one-third is COL Roberts' share of the marital pension.  Thus Mrs. Roberts would receive one-third of each monthly pension check under a deferred division approach, or about $733 per month.  The remainder of the monthly retired pay belongs to COL Roberts.

What happens, however, when COL Roberts is still on active duty and remains so, rather than conveniently retiring on the date of valuation?  In this case, the marital fraction cannot be expressed as an absolute number.  Rather, the marital fraction looks like this –

Years of marital pension service
=
20
Years of total pension service

X

The numerator represents 20 years of marital pension service, and the denominator is unknown, representing the total number of years of creditable service that COL Roberts will perform.

C.  Present Value Offset tc  \l 2 "Present Value Offset"
In addition to the future division of retired pay, the laws of almost all states recognize a second method of military pension division which is called a "present value offset."  This represents the present value of a series of money payments over the course of the servicemember's life.  The money payments are, of course, his or her retired pay.  The present value of this retired pay is the amount that can be used for a trade or a setoff so that the military member can keep the pension.  The military practitioner should note that this may be the more advantageous method of pension division since it results in a complete and final accounting and division, not the postponement of property division until retirement.

A good economist or CPA will advise that the sum of the payments should be adjusted for the life expectancy of the payor, the inflation rate and a discount factor which represents the rate at which money can be invested.  A "discount rate" is applied to reflect the ability of money to earn interest; a small amount today, when invested, will yield a larger amount in five years and, conversely, a larger amount in the future, when discounted for the effect of interest accumulation, would become a smaller amount "in hand" today.

How is present value calculated? There are several options available.  When the case is definitely going to trial, it is advisable to retain promptly a CPA, an actuary or an economist to provide expert testimony at the hearing on the present value of future pension payments over the expected lifetime of the servicemember.  On the other hand, when time is short or a settlement is anticipated, a "mail order" evaluation is sometimes preferable.  There are several businesses nationwide that perform mail-order pension valuations for less than $200.

There is also a second method of determining present value, and this one makes no assumptions regarding interest rates, life expectancies or inflation (which we've conveniently glossed over or ignored in the above analysis, by the way).  It involves pricing an annuity that will yield the equivalent monthly payment as the pension.  The way to start is to contact an insurance agent or a securities broker to get a price quote for an annuity that would pay the marital benefit of, say, $2,200 per month (using our example above) for life starting now for an individual who is currently 52 years of age.  This is an example of the information that must be given to the professional who is obtaining the price quote.

Single-premium annuities are an excellent measure of comparison, using the actual market price of a financial product, to measure against the abstract assumptions which are always present in the present-value and present-value-of-annuity tables.

When dealing with other assets in a property settlement, the court requires the fair market value to be obtained.  Whether the asset happens to be a home, a parcel of land or a group of stocks, the method of valuation follows the principle of determining the current selling price or replacement cost in the open market. Why not use the same principle in valuing a retirement plan?  After all, a pension is simply a contract to make future payments to an individual.  In the financial marketplace, insurance companies sell these contract in the form of single premium annuity policies.  When taken as a group, these companies comprise an annuity market and provide an appropriate, non-theoretical source of valuing retirement benefits.

Given the same information, a securities broker or an insurance agent could come up with a price that might be even more advantageous for the client's bargaining position in this case.  This approach is certainly worth a try when there is a serious question about the present value of a pension.

D.  Reserve and National Guard Pension Rights
What about National Guard and Reserve servicemembers?  Are they included or immune?  There is nothing in the USFSPA to indicate that it was intended to apply only to active-duty retirement benefits, and certain amendments made by Congress to other parts of the U.S. Code dealing with Reserve retirement and benefits imply that Congress intended the Act to cover Guard and Reserve retirement also.
  The two ways to divide Guard/Reserve pensions, and the advantages or problems involved, are contained in the two companion SILENT PARTNERs on military pension division.

E.  Dividing Disposable Retired Pay tc  \l 2 "Dividing Disposable Retired Pay"
What is it that the courts divide?  Is it gross pay or net pay of the servicemember?  The federal statute specifies that the court can only divide disposable retired pay.
 The U.S. Supreme Court upheld this requirement in the Mansell decision.  According to 10 U.S.C. § 1408(a)(4), "disposable retired pay" means gross retired pay minus:

•recoupments or repayments to the federal government, such as for overpayment of retired pay;

•deductions from retired pay for court-martial fines or forfeitures;

•disability pay benefits; and 

•Survivor Benefit Plan premiums.

Note that disability benefits are deducted from gross pay in order to arrive at "disposable retired pay."  This means that a retired servicemember can waive receipt of retired pay to receive an equivalent amount of VA disability benefits, and these latter benefits will be received tax-free.  This tactic can be used by a military member to reduce the portion of retired pay that is divisible.  And there’s no way to stop a member from taking disability pay!  For more detail on this, see the SILENT PARTNERs “Military Pension Division: The Soldier’s Strategy” and “Military Pension Division: The Spouse’s Strategy.”  These also contain information on early-out options, leaving military service for federal civil service, and drafting clauses to protect your clients in these areas.

Direct Payments from DFAS tc  \l 2 "Direct Payments from DFAS"
Most clients who are entitled to a portion of retired pay benefits want to get the payments direct from the source, not from an ex-spouse.  How can this be done?  Direct pay from the DFAS is available when:

  The retired pay is divided by a final decree of divorce, dissolution, legal separation, or court approval of a property settlement agreement [NOTE: This means that an unincorporated separation agreement, a judgment in a partition case or an order of specific performance won't get direct payment from DFAS];

  There is a statement in the order that the servicemember's rights under the Soldiers' and Sailors' Civil Relief Act rights were observed (if he or she was not represented in court);

  The maximum amount of money directly payable to the former spouse is 50% of the retiree's disposable retired pay.

  A "10 year test" has to be met; there must be at least 10 years of marriage which overlap with 10 years of service creditable toward retirement.

  The court order must provide for payment from military retired pay, and the amount must be a specific dollar figure or a specific percentage of disposable retired pay.

  The order must show that the court has jurisdiction over the member in accordance with USFSPA provisions.

Remember that the "10 year test" is not a jurisdictional requirement for dividing military pensions; rather, it is an "enforcement requirement," meaning that pension division cannot be enforced by direct pay from DFAS unless this test is met.

Extra Benefits for Consideration tc  \l 1 "Extra Benefits for Consideration"
A. Survivor Benefit Plan tc  \l 2 "Survivor Benefit Plan"
An essential component of a well-structured settlement for division of military pension rights is use of the Survivor Benefit Plan (SBP).  The SBP is an annuity that lets retired military members (both active duty and reserve) provide continued income to specified beneficiaries at the time of the death of the retiree.
  The SBP is funded by premium payments from the retiree's paycheck.  There is a slight tax break for the retiree in that the amount of the SBP premium is not included in the taxable portion of his or her retired pay.

What happens without the SBP?  The death of a military retiree terminates all pension payments.  What happens with the SBP?  Upon the retiree's death, the designated survivor receives a lifetime annuity for up to 55% of the retired member's pay.   In addition to spouses and former spouses there is child coverage available so long as the child is of the marriage of the member and the former spouse. The cost is a premium during the member’s lifetime of about 6.5% of the retired pay.  Thus, for example, if the total pension payment before division is $3,000 a month, the SBP payment would be $1,650 a month and the premium would be $192 paid during the member’s life until age 62 – at that point the payment drops to $1,050 monthly.

The advantages of SBP coverage for Mrs. Roberts are:

>Security: There is no “qualification” required; unlike commercial life insurance, no physical exam is required for the military member and coverage cannot be refused or lapse while premiums are being paid.  The member cannot terminate coverage.

>Life Payments: She will receive payments for the rest of her life upon the retiree’s death (unless she remarries before age 55, which terminates benefits).

>Tax-Free: Deductions from the husband’s retired pay for SBP premiums are from his gross retired pay and thus reduce his pension income (and her share of it) for tax purposes.

>Inflation-Proof: Payments are increased regularly by cost-of-living adjustments to keep up with inflation.


The disadvantages of SBP are: 

>Expense: Even though the premium payments are tax-free and are shared by the parties, the coverage is relatively expensive (as compared to term life insurance) and premiums do go up.

>Inflexible: As a general rule, once SBP is chosen, it can’t be cancelled.

>No Cash Value: Unlike whole life or variable life insurance, there is no equity build-up and no cash value for SBP.  And there is no return of premiums paid if Mrs. Roberts dies before her husband.

>Social Security Offset: There is a reduction in benefits when Mrs. Roberts reaches age 62 (to account for Social Security benefits) or should she receive payments from the Department of Veteran’s Affairs.

Let’s see how the system works:  For married persons on active duty, the election for SBP must be made before or at retirement.
  An active duty member who is entitled to retired pay is automatically enrolled in SBP at the maximum authorized level of coverage unless he or she declines (before retirement) to be covered or else chooses coverage at a lower level; if the member is married, the spouse must consent to this choice.
  A spouse loses eligibility as an SBP beneficiary upon divorce. There is no provision in the law which makes former spouse coverage an automatic benefit.  The only means by which a divorced spouse may receive a survivorship annuity is if former spouse coverage is elected. A court order cannot, by itself, be used to create coverage.  A signed election request must be submitted by the servicemember or, in some cases, the former spouse, before coverage can be established.  Reservists can make the election upon completion of 20 years of creditable service, and they have a second chance  to elect SBP coverage upon reaching age 60.

Military retirees may elect former spouse coverage for a spouse who was beneficiary under the Plan when divorce occurred after retirement.  Retirees participating in the SBP may elect former spouse coverage within one year from the date the divorce becomes final.  A retiree who elects to provide an annuity to a former spouse must, at the time of making this election, provide a statement setting forth whether the election is being made pursuant to a court order or pursuant to a written agreement previously entered into voluntarily by the retiree as part of, or incident to, a proceeding of divorce, and if so, whether such written agreement has been incorporated in, ratified or approved by a court order.  An election filed by the retiree is effective upon receipt by DFAS and must be filed after the divorce becomes final.

If the member is required to provide such coverage and he or she then fails or refuses to make the required election, that member shall be deemed to have made such an election if DFAS receives a written request from the former spouse asking for implementation of the election and a certified copy of the appropriate court decree.  The request must be signed by the former spouse and received by DFAS within one year from the date of the decree.  There is no form for a “deemed election” request.

Annuity entitlement stops upon the former spouse's remarriage when this occurs before age 55.  Annuity entitlement will be reinstated if the former spouse's marriage is terminated.  Annuity entitlement is retained if the former spouse is age 55 or older at the time of remarriage.

Receipt of a valid former spouse election terminates any existing SBP coverage of the retiree, and former spouse coverage cannot be combined with coverage for a spouse.  An election of former spouse coverage is basically irrevocable, meaning that the member may not terminate SBP participation once it is elected; however, the law allows the member to request a change in annuity coverage if he or she remarries, or acquires a dependent child, and meets the requirements for making a valid option change.  Such a request must be made within one year from the date of marriage or the child’s birth.

If a copy of the final divorce decree has not been sent to DFAS, one should be submitted.  A copy of the final decree is required before any adjustment to the service member's SBP can be completed.  When only SBP is required in a court order, rather than the division of military retired pay, the order should be sent directly to: Retired Pay Office, DFAS‑CL, Attn: Code FRABA, P.O. Box 99191, Cleveland, OH 44199‑1126.

A change in the law effective November 14, 1986, allowed state courts to order servicemembers to participate in SBP and to designate their spouses or former spouses as beneficiaries.
  A current spouse will be notified of the election to provide coverage for a member's former spouse, but she or he cannot veto that election.
  When a separation agreement provides for SBP election, a court can order specific performance to enforce this provision.

If a servicemember elects not to participate in the SBP upon retirement, that decision is usually irrevocable.  However, there was enacted an "open enrollment period" from March 1, 1999 to February 29, 2000, during which former servicemembers could change their current level of SBP participation or could choose to participate in the program for the first time.  Congress may again choose to create other open enrollment periods in the future, and a good drafter will include a provision for this in an agreement or order prepared for the spouse of a member who has already declined SBP coverage.

Especially when deferred division is used, the attorney for the spouse of the servicemember should insist on SBP coverage to allow continued receipt of retirement benefits if the spouse survives the member.  This is a valuable tool in planning for continued income for the nonmilitary spouse.

B. Early-Out Options and Severance Pay tc  \l 2 "Early-Out Options and Severance Pay"
The military services are serious about "downsizing" these days, and this means service separations before retirement.  For those who haven't yet served 20 years to become eligible for longevity retirement, the involuntary separation from service involves two early separation bonuses, the Voluntary Separation Incentive (VSI) and the Special Separation Benefit (SSB).
  These financial incentives are akin to severance pay and there are few reported cases interpreting them.  There are two key issues which usually come up when a divorcing servicemember is offered one of these bonuses: Is it divisible, and is it marital property?

As to divisibility, the final answer should be that they are not divisible under federal law.  The argument against division can be made as follows: The McCarty decision held that Congress preempted all state authority in this area when it enacted the military retirement system.  USFSPA was a limited response to McCarty; it only allowed for the division of longevity retired pay and, in later amendments, for part of VA disability pay.  The Act limits state courts to the division of "disposable retired pay" under 10 U.S.C. 1408(c)(1) and these severance pay options are not "retired pay"; they are replacements for retired pay.   Their implementing statutes aren’t mentioned in USFSPA.  Thus they remain under the protective umbrella of McCarty and are exempt from division because of preemption.  Representative Patricia Schroeder even sponsored an amendment to H.R. 5006, the Department of Defense Reauthorization Bill for F.Y. 1993, which would have made the Act applicable to both VSI and SSB, but it wasn't passed.

On the other hand, that argument has worked in only one reported case.
  It has been rejected in half a dozen state courts.
  Even if the spouse is successful in obtaining division of VSI or SSB, however, he or she will find collection difficult.  DFAS will not garnish VSI or SSB under 10 U.S.C. § 1408(d) pursuant to court orders for property division.  Only military retirement pay can be garnished under this statute.  There are several alternatives for garnishing VSI or SSB, however.  Public Law 103‑94, which provides for involuntary allotments from military pay for judgment indebtedness, may be used for garnishing pursuant to a court order dividing VSI or SSB.  If the court order is for child support and/or spousal support, the VSI or SSB can be garnished under either 42 U.S.C. § 659, which is the garnishment statute, or 42 U.S.C.§ 665, which is the involuntary allotment statute.  Of course the spouse can also seek direct payment from the member as well.

  If the courts decide that they are divisible and are in the nature of a retirement benefit, then the question is whether the benefit is separate property or marital property.
  Some courts have held that severance pay is not marital property since it takes the place of future compensation, rather than being payment for past services (like retirement pay and other deferred compensation benefits).

 If, on the other hand, they are seen as an economic benefit earned during the marriage and attributable to marital work, efforts and labor, they may be seen as damages for an economic loss to the marriage.  This is called the "analytic approach" and is most often applied in the personal injury area.
  In an Arkansas case involving severance pay, the wife was granted one-half of the husband's lump-sum payment because the judge determined that the benefit was earned by service during the marriage.
 Even if the payment is marital property and therefore divisible, one would need to apply the marital fraction (years of marital service over total years of service) to the lump-sum payment to arrive at the portion that is marital.

Practice Pointers tc  \l 1 "Practice Pointers"
Here are some final pointers.  These involve the contents of military pension division orders that require direct pay from the military finance center.  The findings of fact in such direct-pay orders should include this specific information:

Addresses of plaintiff and defendant
Their Social Security numbers

Grade/rank of military member

Branch of service of military member

Years of marriage and of military service
Jurisdictional findings

Statement as to the protection of the member's rights under the Soldiers' and Sailors' Civil Relief Act.

The decretal portion of a direct-pay order is equally important.  In order to be sure that the decree is properly served and honored, the practitioner should be sure that:

A certified copy of the order is served on the finance center; this should be done by certified mail, return receipt requested, although service by facsimile, electronic transmission or regular mail is allowed.

The decree states that the finance center should pay the nonmilitary spouse at his/her correct address as shown therein.

A percentage of disposable retired pay or a specific dollar amount, not to exceed 50% of disposable retired pay, shall be paid; unlike the latter, when a percentage is chosen, the spouse’s share increases with cost-of-living adjustments.

Payments shall be made once a month, starting no earlier than 90 days after service of the decree on the finance center.

Payments end no later than the death of the member or spouse, whichever occurs first.

The payments shall be prospective only; no arrears are allowed.

Finally, the papers must be served on the appropriate finance center.  The addresses are:

ARMY, NAVY, AIR FORCE, MARINES: Defense Finance and Accounting Service, (Code L), Post Office Box 998002, Cleveland, OH 44199-8002  (216) 522-5301

COAST GUARD: Commanding Officer (L), Pay and Personnel Center

444 Quincy Street, Topeka, KS 66683-3591  (913) 357-3500

PUBLIC HEALTH SERVICE: DCP, Parklawn Bldg., Room 4-50, 5600 Fishers Lane, Rockville, MD 20857  (301) 594-2963

It is also important to note that the decree must be certified within 90 days of service on the finance center.  An application letter to be signed by the spouse should also be included, and a copy of such a letter (DD Form 2293) can be obtained from the appropriate finance center or from the DFAS website, www.dfas.mil.  A sample military pension division order is attached at ATCH A.  A copy of the checklist that DFAS uses to see whether an order will be honored for pension division is at ATCH B.


* * *


ATCH A

MODEL MILITARY PENSION DIVISION ORDER
[When drafting a separation agreement that is to be incorporated into a divorce judgment or other court decree, you may want to delete the findings and conclusions.  Be sure to change “Plaintiff” to “Wife” and change “Defendant” to “Husband.”]

[HEADING & CASE CAPTION here]
THIS CAUSE came before the undersigned judge upon the Plaintiff's claim for distribution of the Defendant's military retirement benefits. The parties, having resolved this matter, agree to the entry of this  military pension division order. The court makes the following:


FINDINGS OF FACT
1. Plaintiff is a resident of         County, State of        .  Defendant is a resident of         County, State of        .  The parties were married on [date]  and were divorced in         County,        ,  on [date] .  This order is entered incident to the parties’ divorce.

2. The Court has both personal and subject matter jurisdiction to enter a military pension division order in this matter pursuant to 10 U.S.C. 1408 and G.S. 50-20.

3. Defendant's military retired pay constitutes marital property to the extent it is based on active duty service performed between the date of marriage and the date the parties separated.  The Plaintiff’s entitlement to retired pay accrues upon the retirement of Defendant.

4. Pursuant to state and federal law, Plaintiff is entitled to a share of the Defendant's military retirement benefits, as set out in the Decree below.  The Defendant assigns to the Plaintiff this interest in his military retired pay payable from the Defense Finance and Accounting Service (DFAS) from  his disposable retired pay.

5. Plaintiff's address is        .  Her Social Security number is        .

6. Defendant's address is        .  His Social Security number is        .  His date of birth is        .

7. [if servicemember spouse is on active duty] Defendant's branch of military service is       .  He began service on _____ and is still in the service.  His rights under the Soldiers' and Sailors’ Civil Relief Act, 50 U.S.C.App. 501-548 and 560-591, have been observed and honored.

[if member is retired, use the following language in place of the above paragraph] Defendant retired from [branch of military service] on [date].

8. This court is a "court of competent jurisdiction" under 10 U.S.C. 1408(a)(1).  This order bears the certification of said county's Clerk of Superior Court, and it has not been amended, superseded, or set aside by any subsequent order.

9. [use this clause to protect spouse from unexpected reduction in payments due to VA disability by member after retirement] It is intended that the Plaintiff shall receive her full share of Defendant's military retired pay, calculated as set out below and without reduction for civil service income, disability pay or any other reason.  Military retired pay is deemed by the court to include:

A. retired pay actually paid or to which Defendant would be entitled based on length of his active duty or reserve service;

B. all payments paid or payable pursuant to Chapter 38 or Chapter 61, Title 10, U.S. Code, before any statutory, regulatory, or elective deductions are applied;

C. all amounts of retired pay waived or forfeited in any manner and for any reason or purpose, including amounts waived to qualify for VA benefits or forfeited due to the misconduct of Defendant;

D. all amounts waived from Defendant’s electing not to retire, despite being qualified for same; and

E. amounts received by Defendant in addition to or in lieu of retirement benefits, including but not limited to exit bonuses, voluntary separation incentive pay, special separation benefit, or any other form of compensation attributable to separation from military service instead of or in addition to payment of the military retirement benefits normally payable to a retired member.

10. [use this if Survivor Benefit Plan coverage for spouse is intended] Plaintiff is eligible for coverage as the beneficiary of Defendant's Survivor Benefit Plan, as set forth below.


CONCLUSIONS OF LAW
1. This court has jurisdiction over the subject matter of this action and the parties hereto.

2. Plaintiff is entitled to an assignment of Defendant's military retirement benefits as set forth herein, subject to the conditions set forth in the Decree below.

3. The facts above are incorporated herein by reference to the extent that they represent conclusions of law.

4. The terms of this order are fair, reasonable, adequate and necessary.

5. The parties have knowingly and voluntarily consented to this order.

6. The parties are entitled to the relief granted below.


DECREE
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT:

1. Effective [date], as division of marital property, Defendant shall pay Plaintiff

[Option A: PERCENTAGE-- spouse gets 50%  (or lesser percent) of member’s retired pay; increases with cost-of-living (COLA) adjustments for member; usually used when member is already retired; based on final retired pay of member, including raises and grade increases; this favors spouse]        % of his disposable retired pay each month. 

[Option B: FORMULA-- spouse gets 50% (or lesser percent) percentage of member’s retired pay, to be determined at retirement; increases with cost-of-living (COLA) adjustments for member; usually used when member is still on active duty; based on final retired pay of member, including raises and grade increases; this favors spouse]        % of the marital share of his disposable retired pay each month. The marital share is a fraction made up of         months of marital pension service, divided by the total months of Defendant’s military service, to be determined upon the member’s retirement. 

[Option C: FIXED DOLLAR AMOUNT-- spouse gets fixed dollar amount, which may not exceed 50% of disposable retired pay; no COLA adjustments for spouse; this favors member] $        per month.

[Option D: Spouse gets a HYPOTHETICAL AMOUNT, based on the grade and years of service of member at time of separation, divorce or other date; no COLA unless specified; this clause favors the member]        % of the disposable retired pay of a [grade or rank] with         years of creditable service.

2. Defendant has served at least ten years of creditable service concurrent with at least ten years of marriage to Plaintiff.  Thus Plaintiff is entitled to direct payments from DFAS and DFAS shall make same.

A. Plaintiff shall receive payments at the same time as the Defendant.

B. Until DFAS begins making these payments to Plaintiff, Defendant shall be responsible for making these payments each month to her.

C. Furthermore, any amounts not paid to Plaintiff in any given month, regardless of the reason, shall be paid by the Defendant directly to her.

D. When DFAS has determined that this order meets the requirements of the applicable federal law and is a military pension division order, then it shall carry out the provisions of this order and shall give written notice to Plaintiff (at her address set out above) and to her attorney, [name and address], that this order meets the requirements of federal law as a direct-pay military pension division order.

E. The Plaintiff shall notify DFAS in writing about any changes in the parties’ addresses or in this agreement or the order affecting these provisions of it, or in the eligibility of any recipient receiving benefits pursuant to it.

F. Defendant shall  provide promptly to Plaintiff  any information that she needs in order to have this order honored for direct payment of military pension benefits and shall keep her informed at all times of his current address.

G. Defendant shall cooperate with Plaintiff in executing an application for direct payment to Plaintiff from Defendant's retired pay pursuant to 10 U.S.C. 1408, and he agrees to execute all documents that DFAS may require for direct payments to Plaintiff.

H. Plaintiff shall tender a certified copy of this order to DFAS along with an executed DD Form 2293.

[use one of the following sections in place of entire #2 above if there is no 10-year/10-year overlap as stated therein]
Defendant will pay Plaintiff directly the amount specified in the preceding paragraph.  Payments will be due on the first of each month, beginning [date].

-OR-

Defendant will pay Plaintiff by a voluntary allotment from his retired pay the amount specified in the preceding paragraph.  Plaintiff shall receive payments at the same time as the Defendant.  Until DFAS begins making these payments to Plaintiff,  Defendant shall be responsible for making these payments each month to her.

[as another alternative, the parties may agree to payment from Defendant to Plaintiff of alimony, which is not limited by the 10/10 overlap above; in this case, an alimony order should be prepared and tendered to DFAS]
[use this in the event federal law changes to allow direct payments without the 10/10 overlap] In the event that federal law changes to allow direct payments from DFAS to Plaintiff, then this order shall be submitted to DFAS by Plaintiff to accomplish this.

3. [to protect spouse of military member on active duty] If Defendant receives disability pay or civil service income and this event causes a reduction of Defendant's disposable retired pay, thus reducing Plaintiff’s share thereof, the Defendant will pay to Plaintiff directly each month any amount that is withheld from Plaintiff by DFAS for the above reason.

4. [to protect spouse of member on active duty] If Defendant fails to retire for military service and elects to “roll over” time in his military service into other federal government service in order to get credit for same, then the Plaintiff shall be entitled to her share if any federal retirement pay or annuity he receives based on the parties’ period of marriage during Defendant’s period of military service.  Defendant is ordered to notify Plaintiff immediately upon his termination of military service, through retirement or otherwise, and to include in said notification a copy of his military discharge certificate, DD Form 214.  Defendant is also ordered to notify Plaintiff immediately if he takes a job with the federal government, and to include in said notification a copy of his employment application and his employment address.  Any subsequent retirement system of Defendant is directed to honor this court order to the extent of Plaintiff's interest in the military retirement and to the extent that the military retirement is used as a basis of payments or benefits under the other retirement system, program, or plan.

5. [to protect spouse if future information is needed regarding member’s status, location or benefits] Defendant waives any privacy rights or other rights as may be required for Plaintiff to obtain information relating to his date and time of retirement, current address, final rank or grade and pay, present or past retired pay, and any other information as may be required to enforce this award or required to revise this order so as to make it enforceable.  He hereby authorizes Plaintiff to request and obtain this information from the Department of Defense and from any department or agency of the U.S. Government.

6. The monthly payments herein shall be paid to Plaintiff regardless of her marital status and shall not end at remarriage.  Any future overpayments to Plaintiff are recoverable and subject to involuntary collection from Plaintiff or from the estate of Plaintiff.  Plaintiff shall be responsible for the taxes on her share of Defendant’s military retired pay.  Plaintiff shall not be entitled to any portion of retired pay upon the death of either party.

7. This court retains jurisdiction over this matter to amend this order to cause it to meet the definition of a military pension division order pursuant to 10 U.S.C. 1408, without in any way reducing or increasing the benefit to which Plaintiff is entitled so long as Defendant is in compliance with this order.  The court and the parties intend that this order qualify for direct payment of military pension benefits to the Plaintiff under the Uniformed Services Former Spouses' Protection Act, 10 U.S.C. 1408 et. seq.  All provisions hereof shall be interpreted liberally so as to make this order qualify.

8. [use this if Survivor Benefit Plan is elected.  If a smaller spousal share is intended to be protected, a smaller base amount can be used.  SBP benefits are 55 percent of the selected base amount, and premiums for the SBP are generally 6.5% of the base amount.  SBP pays benefits to the beneficiary for her life.] As to coverage of Plaintiff by Defendant’s Survivor Benefit Plan (SBP):

A. Plaintiff shall be the beneficiary of Defendant’s SBP.  The Defendant stipulates that he has already selected Plaintiff as his SBP beneficiary as set forth below.  She shall remain his irrevocable beneficiary and he shall execute any documents necessary to make or extend the election of spouse as beneficiary and shall do nothing to reduce or eliminate her benefits.

B. He shall provide a copy of said election to the Plaintiff within thirty (30) days of this order’s filing.

C. Defendant shall elect the spouse‑only portion, choosing as the base amount the full amount of his monthly retired pay.

[if Defendant may elect coverage at less than the full amount of his monthly retired pay, then use the following clause]
Defendant shall elect the spouse‑only portion, choosing as the base amount the following percentage of his monthly retired pay:         %.

D. If Defendant shall fail or refuse to comply with this provision, then an amount equal to the present value of SBP coverage for the Plaintiff shall, at the death of Defendant, become an obligation of his estate.  In addition, the Plaintiff shall be entitled to such remedies for breach as are available to her in a court of law, and DFAS shall treat this order as the “deemed election” of the Defendant for SBP purposes.

E. The parties recognize that this order must be tendered to DFAS within one year of the parties’ divorce to allow DFAS to honor the SBP provisions herein.

[use the following if Defendant has already retired, SBP was not elected and it is desired to have the SBP in effect for Plaintiff in the future.] If there is an “open enrollment period” that allows member or retirees to sign up for SBP in the future, then Defendant shall elect SBP and shall designate Plaintiff as the named beneficiary

[The premium for SBP coverage is deducted from the member’s gross retired pay before it is divided between the parties.  This “off-the-top” deduction means that the parties share equally in the premium payment (or unequally if the division of military retired pay is other than 50-50).  If the parties desire to allocate SBP costs entirely to the non-military spouse, this can be difficult.  DFAS will not honor such a clause under current law.  The clause below sets out a way for the retired servicemember to be reimbursed by the spouse for the cost of SBP.  In the alternative, one can allocate the cost of SBP premiums to the non-military spouse by the following steps: compute the premium cost, deduct that amount from the spouse’s anticipated monthly amount of retired pay, and then divide her reduced share by the total gross retired pay.  The resulting percentage is approximately what she should receive to have her pay for the full SBP premium.  Go back to #1 of the Decree above and insert the revised percentage in place of 50% (or other fraction) of his disposable retired pay.] Plaintiff shall reimburse Defendant within 10 days of being notified in writing that he has incurred the expense of maintaining her as the irrevocable beneficiary, for whatever portion of the premium the member paid from his benefits.

                                                                                                  

DATE:                      

Judge Presiding
WE HAVE READ THE ABOVE AND CONSENT TO IT:
[INSERT SIGNATURE BLOCKS FOR PARTIES AND ATTORNEYS; ALSO INSERT NOTARIZATIONS FOR PARTIES’ SIGNATURES]
ATCH B

DFAS CHECKLIST FOR MILITARY PENSION DIVISION ORDERS
FORMER SPOUSES' PROTECTION ACT CHECK SHEET

MEMBER'S NAME

SOCIAL SECURITY NUMBER

( SERVICE OF APPLICATION (personal, certified or registered mail, return receipt requested)

( FINAL COURT ORDER OF DIVORCE, SEPARATION OR ANNULMENT – AUTHENTICATED OR  CERTIFIED WITHIN 90 DAYS PRIOR TO SERVICE

( MEMBER PROPERLY IDENTIFIED

( NAME, ADDRESS, AND SSN OF FORMER SPOUSE

( ORDER PROVIDES FOR PAYMENT OF FIXED AMOUNT ($                ), FIXED PERCENTAGE        % OF DISPOSABLE RETIRED/RETAINER PAY, FORMULA OR HYPOTHETICAL CALCULATION

>>FORMULA CALCULATION:

>>HYPOTHETICAL CALCULATION:

( MEMBER'S RIGHTS UNDER SOLDIERS & SAILOR'S CIVIL RELIEF ACT COMPLIED WITH

( JURISDICTION MET:  __RESIDENCE  __DOMICILE  __CONSENT

( ORDER HAS NOT BEEN AMENDED, SUPERSEDED, OR SET ASIDE

( ORDER IS FINAL DECREE, NO APPEAL MAY BE TAKEN, NO APPEAL HAD BEEN TAKEN WITHIN TIME PERMITTED

( FORMER SPOUSE MARRIED TO MEMBER AT LEAST 10 YEARS DURING AT LEAST 10 YEARS CREDITABLE SERVICE:

>>RETIRED DATE:                                                            

>>MARRIAGE DATE:                                                        

>>DIVORCE DATE:                                                              
( MEMBER NOT IN TEMPORARY DISABILITY (FAN Codes 11-14), PERMANENT DISABILITY (FAN Codes 21-24), OR ACTIVE DUTY STATUS

( TAXES ARE PROPERLY WITHHELD (If member claiming additional withholding, he must provide evidence to establish.)

( NO VOLUNTARY ALLOTMENTS FOR THE SAME OBLIGATION

( NO GARNISHMENTS OUTSTANDING 

COMMENTS
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