SILENT PARTNER
MILITARY PENSION DIVISION: THE SOLDIER’S STRATEGY

INTRODUCTION: SILENT PARTNER is a lawyer-to-lawyer resource for military legal assistance attorneys who are stationed overseas.  Without being “heavily footnoted,” it is an attempt to explain broad generalities about the law of domestic relations.  It is, of course, very general in nature since no handout can answer every specific question.  Comments, corrections and suggestions regarding this pamphlet should be sent to the address at the end of the last page.

I Overview of the Military Pension Division Series

There are three SILENT PARTNERs in this series. 

· Military Pension Division: Scouting the Terrain is a general outline and introduction to the topic. It discusses the background that led to the passage of USFSPA (the Uniformed Services Former spouses’ Protection Act), what the Act does (and doesn’t do), and how the question of “federal jurisdiction” is critical in knowing whether a pension can be divided by a court or not.  It also covers deferred division of pensions and present-value offsets, how to get direct payment from DFAS (Defense Finance and Accounting Service), early-out options and severance pay (VSI/SSB), dividing accrued leave, military medical benefits and how to write a sample pension division clause.  It contains THE checklist used by DFAS (Defense Finance and Accounting Service) to determine whether a court decree for pension division will be accepted for direct payment to the spouse.

· Military Pension Division: The Soldier’s Strategy contains information on how to assist the servicemember in this area, and 

· Military Pension Division: The Spouse’s Strategy involves tips on how to help the member’s spouse.

II Introduction

The battlefield in military divorces is often military pension division.  Sometimes the goal of the soldier or retiree is reflected in the strategy of Field Marshal Erwin Rommel in defending the coast of Normandy in 1943-44: to stop the other side at the beaches before they could make any advances.  Rommel had the same purpose in the strategy he pursued in North Africa in 1942-43 after the Allied landings of Operation Torch made him fight a two-front war.  The defense he prepared at his eastern frontier was a vast expanse of mines called “The Devil’s Playground.”  It was intended to end General Bernard Law Montgomery’s advance from Egypt before it got started.

The equivalent defensive measures for the soldier in the divorce battlefield are the first topics covered below.  An overview of the battlefield is contained in “Military Pension Division: Scouting the Terrain,” and the topics below expand that advice to help the pension recipient (soldier or retiree) cut corners, save money, and eliminate benefits for his (or her) spouse or ex-spouse.

Regardless of the client’s wishes, however, it is important to remember and remind the client – much as Rommel had to remind continually the German High Command – of the cost of an aggressive and unyielding defense.  Once they know the odds and the costs, few clients have the will or the pocketbook for diehard resistance.  Few want to risk what’s at stake in visitation, child support, alimony and other matters in a case that could be settled, just to engage in “nuclear warfare” regarding the pension.  All states allow military pension division.  As will be outlined below, a handful – no more – bar the division of pensions that are not vested.  The job of a truly professional judge advocate is to guide the client with sage advice and serious judgment, rather than to be pulled along blindly by a client who wants to “set a precedent” – usually (as clients state it) “for the principle of the matter.”  Is it worth it?  Will it help the client with the rest of his (or her) case?  Advice and guidance for the “big picture” along these lines is the task of the judge advocate who is truly serious about helping legal assistance clients.

III Roadblocks and Minefields

Our client in this example is Army Colonel Bill Roberts.  He’s been in the Army 20 years and now he’s going through a divorce.  His pension, based on his years of service, is calculated by multiplying 2.5% times his years of service times his base pay.  He wants to know how to stop Mrs. Roberts from getting the courts to divide his military pension rights.  He also wants to know, in the event she succeeds, what his maximum exposure is.

To advise him fully, we need to first look at the roadblocks and minefields that may be in Mrs. Roberts' way, blocking the division of her husband's military retirement rights.  Here are the minefields and roadblocks that may be available to COL Roberts:tc  \l 1 "Roadblocks and Minefields"
· Constitutionality.  Iftc  \l 2 "Constitutionality" COL Roberts says, "They can't do that -- it's unconstitutional," don’t get your hopes up.  The constitutional attack on pension division will fail.  This issue has been rejected in all state courts that have considered it.  The same argument was also rejected by the Court of Appeals for the Federal Circuit in 1990 in Fern v. United States.

· Retroactivity. In general, the claim for military pension division must be made at a time when both federal and state statutes allow for such division.  As to federal law, a 1990 amendment to USFSPA limits pension division to decrees entered after June 25, 1981 (the date of the McCarty decision).  It states that decrees entered before this date which did not treat (or reserve for later treatment) military retired pay as marital or community property cannot be modified to reopen the issue.
  As to state law, while the law in some states may appear to allow courts to divide retroactively military pensions that were not available for division because of federal law at the time of separation or divorce
, pension division has been held not to be retroactive in other states.
  Thus the first real inquiry on blocking Mrs. Roberts' efforts at pension division is to decide whether she is too late to claim pension division.  This would be the case if her divorce decree (without military pension division) was filed on or before June 25, 1981 or before the equivalent implementing legislation at the state level (if it was filed after this date).

· Timelinesstc  \l 2 "Timeliness".  The next point of analysis for COL Roberts' case is whether the claim was filed procedurally in a timely manner.  This is a very technical question of state law.  Some states limit the filing of equitable distribution claims to the period up to the granting of a divorce or dissolution; if you wait till after that, you’re “too late.”  Others require the filing to occur after the separation of the parties and before the divorce or dissolution occurs; you can’t just file suit for property division while you’re still living together.  Under North Carolina law, for example, the rights of the spouses to an equitable distribution of marital property are deemed to vest at the time of the parties' separation; the right to equitable distribution does not exist if the claim for it is filed before the separation of the parties.  In addition, the right to equitable distribution must be asserted before the final divorce judgment; a divorce judgment destroys the right to equitable distribution unless that right is asserted prior to the granting of a judgment of  divorce.  If such parameters exist under state law and the claim of Mrs. Roberts for equitable distribution falls outside these limits, the court will have no jurisdiction to entertain her request for an equitable distribution of marital property.  This defense involves complex procedural research that is best left to the expert; consult a good civilian family law attorney or refer this kind of case to a family law specialist.

· Waiver.  tc  \l 2 "Waiver"Mrs. Roberts’ rights may have been waived.  Did she sign a separation agreement or property settlement agreement?  An antenuptial agreement can also waive property division rights.  In some jurisdictions, such an agreement does not have to define specifically the property that is involved or that is exempted from division.  Even if there is no mention of the pension, a general clause in the agreement which waives the marital rights of the parties can be construed as barring a claim for equitable distribution.

· Nonvested Pension Benefit.   tc  \l 2 "Nonvested Pension Benefit"Sometimes the issue under state law is whether COL Roberts' pension is vested and therefore marital property.  In Indiana, for example, the right to receive retired pay must be vested as of the date the divorce petition in order for the spouse to be entitled to a share.
  In like manner, Tenn. Code Ann. § 36-4-121(b)(1) (1988) defines all vested pensions as marital property; the same results for vested pension rights are found in Oklahoma in Messinger v. Messinger
 and in Arkansas in Durham v. Durham
.  Vesting usually occurs at year 18 or year 20 in the few states that approach pension division this way.   Most states do not rely on "vesting" in the classification or division of military pensions.  It is impossible for the judge advocate to know each of these state rules. To find out what’s a vesting state and what’s not, examine the current version of the Army JAG School’s “State-by-State Guide to Divisibility of Military Retired Pay," which is updated semiannually.  As will be explained below, there may be several states where a military pension for COL Roberts could be divided.  The importance of this point for Mrs. Roberts' attorney is that it is vital to shop around for the jurisdiction that will allow military pension division on the best terms for Mrs. Roberts.  How to go about this forum-shopping, which is implicitly allowed by the triple jurisdictional approach of 10 U.S.C. 1408(c)(4), is found below.

· Type of Pension.tc  \l 2 "Type of Pension"  The pension rights contemplated by USFSPA involve nondisability "longevity retirement" under 10 U.S.C. 1401-12, not retirement for disability under 10 U.S.C. 1201-21.  In Mansell v. Mansell
 the U.S. Supreme Court in 1989 held that a pension, to the extent it is based on disability retirement, is not divisible under USFSPA, and that the states may only divide “disposable retired pay” as that term is defined in USFSPA.  Disability pay is a complicated issue.  A member of the military can take advantage of two different systems for disability benefits.

A Military Disability Retired Pay

Military disability retired pay is available for those members who are sufficiently disabled that they cannot perform their assigned duties.  If a member has enough creditable service, he or she may be placed on the “disability retired list” and may begin to draw disability retired pay.  If COL Roberts is able to retire with military disability pay -- if he has been rated as disabled by the Army -- his amount of disability retired pay would be based on the higher of two different amounts of pay.  There are three steps to this process.  For the purposes of this example, assume that he has an active duty base pay of $3,000 per month, 20 years of creditable service and a disability rating of forty percent (40%).

· The first step is to calculate COL Roberts’ normal retired pay based on his years of service, which is 2.5% times his years of service times base pay.  In this case, it comes to 2.5% X 20 years X $3000, or $1500.

· The next step is to multiply his base pay times his disability rating.  This is achieved by multiplying $3,000 by 40%, or $1,200.

· COL Roberts would then receive the higher of these two amounts ($1500 per month in military disability retired pay in this example).

The Act makes divisible only the amount of pay that is the difference between the two above amounts, that is, the difference between his gross retired pay and his disability pay based solely on the disability rating.  In this example, the difference is $1,500 minus $1,200, or only $300 as divisible military retired pay.  Thus although Mrs. Roberts might be entitled to half of $1,500, or $750 per month as her spousal share of military pension rights, a disability retirement would yield her only half of $300, or $150 per month.  Mrs. Roberts’ attorney should consider a provision for the agreement -- whether consent order or separation agreement -- that protects her interest in COL Roberts’ pension against a possible disability retirement in the future.  This will be discussed below.

A VA Disability Benefits

A second system of disability retirement benefits is administered by the  Department of Veteran's Affairs (VA).  If the extent of disability is not such as to qualify COL Roberts for military disability retired pay, he might still elect to receive monthly payments from the VA.  To qualify for these, he would have to waive an equivalent amount of his military retired pay.  Almost all retirees who can make this election do so.  Why?  There are two distinct benefits for the military client who is contemplating a divorce:

· While taking this option doesn’t provide an increase in gross income, it does yield a net increase in pay since the VA portion of COL Roberts’ compensation is tax-free.  Thus if COL Roberts’ pension (without disability) were $1,500 per month and his disability were evaluated as equivalent to $1,000 per month in VA benefits, he could waive the same amount of taxable longevity pension in order to receive this amount with no taxes on it. His monthly benefits still total $1,500, but only $500 of this is subject to taxes if he makes this choice.

· In addition, the VA benefit is not subject to division.  Only the longevity-based portion of the pension is subject to division in state court.

This latter “benefit” for COL Roberts is the issue that was at stake in the  Mansell case.  The Supreme Court, after reviewing the history of McCarty and USFSPA, proceeded to define the problem as one of statutory interpretation of Section 1408(c)(1), which allowed the division of military pensions, and Section 1408(a)(4), which exempted VA disability benefits from inclusion in the term, “disposable retired pay.”  While the courts are allowed to treat disposable retired pay as community or marital property, the Court stated that they were not allowed to treat all retired pay as such -- only disposable retired pay.  Thus the Supreme Court ruled that states are preempted from dividing the retired pay that a retired military member waives in order to receive VA disability pay.  As 10 U.S.C. 1408(a)(4) now reads, both these types of benefits are exempted from division to the extent stated above:

“Disposable retired pay” means the total monthly retired pay to which a member is entitled less amounts which... (C) in the case of a member entitled to retired pay under chapter 61 of this title [10 USC 1201 et seq.], are equal to the amount of retired pay of the member under that chapter computed using the percentage of the member’s disability on the date when the member was retired (or the date on which the member’s name was placed on the temporary disability retired list) or... (D) are deducted because of an election under chapter 73 of this title [10 USC 1431 et seq.] to provide an annuity to a spouse or former spouse to whom payment of a portion of such member’s retired pay is being made pursuant to a court order under this section.

· Federal Jurisdictiontc  \l 2 "Subject Matter Jurisdiction".  If a state does not have jurisdiction under federal law, then that state may not divide COL Roberts' pension, regardless of his wife's wishes.  As set out in the USFSPA, 10 U.S.C. 1408 (c)(4), a state may only exercise jurisdiction over a military member's pension rights if -

1. That state is his or her domicile; or
2. The member consents to the exercise of jurisdiction; or 
3. The member resides there (for reasons other than military assignment in that state or territory).

These statutory provisions override the more traditional long-arm statutes which allow the exercise of jurisdiction consistent with due process if there are sufficient minimum contacts with a state.  These are explained in detail in “Military Pension Division: Scouting the Terrain.”

How can COL Roberts use these to his advantage?  The primary way is not to allow “jurisdiction by consent” to pave the way to an easy division of his pension if he has truly decided on a course of complete resistance.  This involves two possible situations:

1. Meritorious Issue.  COL Roberts is domiciled in a state where “vesting” of the pension is required for division, and his wife has sued him in a state that doesn’t require vesting for pension division.  [If vesting is required in the state of suit, and also in the state of domicile, then it probably would not make any difference where he’s sued.]

· In this situation, objecting to military pension division can SAVE his pension.

· Next step?  Because of the complexity of this area, get him to hire civilian counsel right away.  Don’t even try to make an SSCRA request while he’s “out in the field” without advice from your co-counsel in civilian practice.  This area’s too tough and complicated to allow any other options.

· Even then, don’t assume you’re “out of the woods” with the pension being defined as non-divisible.  The courts may decide that, because such a large asset is not divisible as marital or community property, the rest of the property should be divided unequally in favor of his wife in order to compensate for this inequity.  

· And finally, DON’T let him tell you that you, as a JAG, can handle this without outside help.  DON’T you believe it!  This is too difficult for the average (or above-average) judge advocate, and it isn’t worth your professional reputation, let alone your next OER, to try to disprove this.

2. Bluff.  COL Roberts wants to make sure that his wife has to expend the maximum amount of money to get a piece of his pension.  He wants to ensure a fight in two states – the state of suit and the state of his domicile -- to try to get her to back down.  Or else he’s sure that she won’t spend the time or money to try to get counsel in State #2 to ask for a piece of the pension, which means that you (or his civilian counsel) may have to do some hard bargaining to adjust the property division in light of his pension not being divided.  As counsel for Mrs. Roberts, the other side’s attorney would certainly want some concessions on other matters in exchange for not pursuing the military pension.

IV Dividing the Military Pension -- Crossing the Minefield

· Overview
Once it is understood how to set up obstacles to pension division, the next step should be to understand how to overcome them and divide the pension once the court has acquired jurisdiction over it.  There are generally two methods available for pension division. 

A. The first is deferred division, often called "if, as and when" payments, which refers to payments by the pensioner when he starts receiving his pension. This is the most common way of allocating the pension between the spouses.  In the usual situation, a share of the husband’s pension is paid to the wife.  This can be done by DFAS if the marriage and the length of service overlap by at least 10 years; otherwise the payment must be made by the soldier.   Remember – this “10-year rule” is not a rule of divisibility; it has nothing to do with the eligibility of Mrs. Roberts for pension division.  It’s only a method of enforcement.  It determines how she gets paid – by DFAS, rather than by COL Roberts. 

B. The second involves a present-value setoff, in which property or money is traded against the present value of the pension.  In this scenario, the house and other property goes to Mrs. Roberts and the pension goes to COL Roberts (if they are approximately equal in value).

Both of these topics are covered in Military Pension Division: Scouting the Terrain.
· Opening the Attack  

When dividing the military pension on a deferred division basis, there are technically four separate ways to make the division that will be accepted by DFAS for direct payments to Mrs. Roberts.  These are treated at length in the SILENT PARTNER on “Getting Military Pension Division Orders Honored by DFAS.”  These four methods  are, according to the proposed pension division regulations by DFAS (60 Fed. Reg.66, published 6 April 1995)--
A. Fixed dollar amount.  A fixed dollar clause could read: Wife is awarded $550 per month, payable from Husband’s disposable retired pay. 

B. Percentage clause.  A percentage clause might state: Wife is granted 50% of Husband’s disposable retired pay. 

C. Formula clause.  This is typically used when a soldier is on active duty (or a Reservist is still drilling). This is an award expressed as a ratio.  For example, the order could state: Wife shall receive 50% of the Husband’s disposable retired pay times a fraction, the numerator being the months of marital pension service, and the denominator being the total months of service by Husband.  The court must then provide the numerator, which is usually the months of marriage during which time the member performed creditable military service.
D. Hypothetical clause.  This is an award based on a rank or status which is different from that which exists when the soldier retires.  For example, the order might say: Wife is granted 40% of what a major would earn if he were to retire with 18 years of military service.   This is often used when state law requires that the share of the pension awarded to the spouse be determined according to the grade and years of service of the member at a specific date (see below).
But for COL Roberts there are really only two ways to allocate to allocate the pension: flat dollar amount or hypothetical clause.  That’s because neither of these automatically grants Mrs. Roberts a COLA (cost-of-living adjustment) each year.  The flat dollar amount simply excludes a COLA – it’s outside the definition of flat dollar amount, in other words.  And the hypothetical clause will only include a COLA if you specifically say so – so “silence is golden” in this situation.

· How to Save a Full Bird $200,000tc  \l 2 "How to Save a Full Bird $200,000"
Once you have decided on deferred division, try to base it on the rank/grade of COL Roberts at the specific date contained in state law (for the sake of authority) that is used to classify and evaluate the parties’ marital/community property.  Frequently this is the date of separation, date of divorce, date of irretrievable breakdown of the marriage, date of summons issuance, or some other date set by statute or by case law.  If based on this, the settlement clause drawn for COL Roberts while he is on active duty, contemplating that he will continue on active duty and is agreeable to paying his wife one-half of the marital share of his pension rights, might be drafted as follows --

Husband pays to wife one-half of that part of each pension check that equals 20 divided by his total years of military pension service.
This is, in fact, how many domestic practitioners would prepare the clause.  Are there any problems with this?

Depending on state law, the answer is yes!  Nonmilitary spouses in some states are limited to pension division based on the rank and years of service of the servicemember at the time of separation or divorce.  They do not share in any increase in pension benefits due to further promotions or additional years of service.

This is certainly the position most favorable to the military member during settlement negotiations.  Drafting a pension division clause without reference to his grade/rank at the specified date may, depending on state law, cause major problems for COL Roberts, our client.  It assumes that he will remain in the same pay grade that he held at the date of separation (or other date) and that he will retire in that pay grade with the same number of years of service.  This is, of course, unlikely.  And as a result of the above drafting all post-separation service and promotions will be "tacked-on" to the marital estate for pension division purposes.  Mrs. Roberts thus gets a "free ride" on the rest of COL Roberts' career and future promotions.  Is this what COL Roberts wants?

Note that fixing the grade and years of service is not a universal rule.   Once again, this is a state law issue.  Some jurisdictions, for example, mandate the deferred division of pension benefits based on "a fixed percentage of the benefits actually received by the employee spouse at retirement" because under this method “the non-employee spouse is permitted to share in the increases in retirement benefits due to post-separation efforts which were built on the foundation of marital effort.”
  This has the effect of letting the wife of a colonel (at separation) share in the pension pay of a general (at retirement) because she helped him to attain the rank of colonel in the first place.

But we shall assume, in the Roberts case, that state law is to the contrary -- that the grade, benefits and years of service for pension division purposes should be fixed as of the date of separation.  As pointed out above, even though Mrs. Roberts may be married to a colonel (pay grade 0-6) with 20 years of service at their date of separation, Bill Roberts may be a brigadier general (pay grade 0-7) with 30 years of service by the time he retires.  Upon his retiring in the grade of brigadier general with 30 years of service, Mrs. Roberts under the above wording would then begin to receive her marital fractional share of his pay at a higher grade and with more creditable service than that to which she is entitled under state law.

In this case, because Bill Roberts was a colonel with 20 years of active duty upon the parties' separation, Mrs. Roberts should only be receiving her share of his pay in the grade of colonel with 20 years of service, not the grade of brigadier general with 30 years of service.  Due to the wording in the above pension division clause, however, DFAS will take his pay at the actual retired grade with total years of creditable service and then make the division (not his grade and years of service at the date of separation) unless DFAS is told otherwise.

What is the impact?  COL Roberts' pay grade of 0-6, according to the pay tables, yields $4,403 per month after 20 years of service.  This is the proper pay grade and pay rate to be divided.  The same pay for a brigadier general (0-7) at 30 years of service would be $5,751 per month.  Assume that, with 30 years of service, Bill Roberts is 52 years of age and has a life expectancy of 23.4 years (which is the figure given by North Carolina’s mortality tables found at N.C. Gen. Stat. 8-46).

The monthly retired pay of a brigadier general with 30 years of service is $4,313.  This represents base pay of $5,751 per month  X  30 years of service X  2.5%.  When this sum is multiplied times 12 months, it gives a yearly retired salary of $51,759.  One-third of this, or $17,252, is the wife's share of the pension, assuming the parties were married 20 of the 30 years of the pension service.  The wife's portion is then multiplied by 23.4 years, which is the remaining statistical life expectancy of COL Bill Roberts.  The result is $403,720, which represents the sum of the payments to Mrs. Roberts over the course of Bill Roberts' life expectancy (assuming he retires as a brigadier general).

The proper calculations (based on 0-6 pay for 20 years of service at date of separation) are: $4,403  X  20 years X 2.5% = $2,201 per month pension.  And the total sum of payments would be $2,201/mo.  X  12 mo.  X  1/3  X  23 years = $206,014.  The difference between these two values ($403,720 and $206,014) over the projected lifetime of Bill Roberts is almost $200,000.  If the pension division clause were drawn as shown above, it would cost Bill Roberts an additional $197,706 over his retired lifetime in payments to Mrs. Roberts, over and above what she was entitled to receive as her share of the marital part of the military pension of a full colonel with twenty years of service.

What is the "correct" wording?  Assuming that your state allows for the fixing of grade and years of service at the date of separation (D.O.S.), or at some other date, such as the date of divorce or date of summons issuance, a sample clause for this would be:

Defendant-Husband shall pay to Plaintiff-Wife, at such time as he retires from [BRANCH OF SERVICE], fifty per cent (50%) of the following:  Husband's disposable retired pay (as defined in the USFSPA), as a [GRADE/RANK AT D.O.S.] with [YRS. OF SVC. AT D.O.S.] years of creditable military service times a fraction, the numerator of which shall be [YRS. OF MARITAL PENSION SVC.] years, and the denominator of which shall be his total years of creditable service at retirement.
Another way to reduce the amount Colonel Roberts pays his ex-wife is to draft the order in terms of a fixed dollar amount.  If the share of Mrs. Roberts above is calculated as $700, then prepare the order placing that monetary amount as the sum she will receive each month from DFAS.  If this is done, then all future cost-of-living adjustments will accrue to the benefit of your client, rather than being shared with the spouse.  It should be noted that the “hypothetical clause” shown above, which fixes the ex-wife’s share according to Colonel Roberts’ grade at a certain date, will result in a fixed dollar amount as well under current DFAS Regulations; only if you insert a clause giving the ex-wife a share of all COLA’s (cost-of-living adjustments) will she receive her share of increases in the future.

Needless to say, it is not often that one can, with a single stroke of the pen, save a full colonel almost $200,000.  At the same time, the size of the error and the ease with which this problem can be overlooked, makes the malpractice exposure staggering.

· Dividing Disposable Retired Pay tc  \l 2 "Dividing Disposable Retired Pay"
What is it that the courts divide?  Is it gross pay or net pay of the servicemember?  The federal statute specifies that the court can only divide disposable retired pay.
 The U.S. Supreme Court upheld this requirement in the Mansell decision.  According to 10 U.S.C. § 1408(a)(4), "disposable retired pay" means gross retired pay minus:

•recoupments or repayments to the federal government, such as for overpayment of retired pay;

•deductions from retired pay for court-martial fines or forfeitures;

•disability pay benefits; and 

•Survivor Benefit Plan premiums.

Note that disability benefits are deducted from gross pay in order to arrive at "disposable retired pay."  Thus a retired servicemember can waive receipt of retired pay to receive an equivalent amount of VA disability benefits, and these latter benefits will be received tax-free.  This tactic can be used by a military member to reduce the portion of retired pay that is divisible.  And there’s no way to stop a member from taking disability pay!

Reserve and National Guard Pension Rights

There are two key considerations in dividing Reserve retirement rights.  First, since Reservists do not begin to get paid until age 60 (regardless of when they retire), this deferral of payment must be taken into account in the negotiations and the present value calculations.  Second, the "marital fraction" should be computed twice -- once using marital years of service over total years of service, and then again using marital retirement points over total retirement points -- to determine which computation will best benefit your client.

To see what a difference this might make, let's take an example.  Major Bill Smith has five years of active duty and 15 years of service in the Army Reserve.  He married when he left active duty.

· To calculate the marital fraction using points, we start by counting the points he acquired during active duty by multiplying 5 times 364 to get 1820 points.  Then we count his Reserve points: during his time in the Reserve, he acquired 60 points a year (for weekend drill, "summer camp" and membership) for 15 years, or 900 points.  Thus his total points at 20 years are 2720 [1820 + 900], of which 900 (or about 33%) are marital. This should mean that 33% of his retirement pay (assuming retirement and date of separation both occur at year 20) is marital.

· If we apply the marital fraction using years to his retirement pay, however, then his pension is 15/20 (or 75%) marital.

What a difference!  Recognition of these two ways of calculating the marital benefit, and the difference when Major Smith's pension is calculated, is essential to competent representation in the Guard/Reserve pension case.  Once again, the federal statutes do not tell us what to do, what fraction to use or what results to expect.  This is state-law territory, not something set out in the USFSPA.
  When dealing with Reserve or National Guard issues, be sure to ask the servicemember for a copy of his or her most recent “points statement” to see how many points have been acquired and how many were during the marriage.

IV. Caring for the Survivors. After the battle comes caring for the survivors.  The equivalent of this in the area of military pension division is deciding what to do about the death of the soldier and its impact on the surviving spouse. The Survivor Benefit Plan is the usual issue at stake here.

What is the Survivor Benefit Plan?  That’s covered in “Military Pension Division: Scouting the Terrain.”  The best option for the soldier is, of course, silence.  If no one says anything about SBP, then COL Roberts won’t have to elect coverage, which will save him money and also free up the option for a remarriage and a new wife, if that’s in his future.

· Life Insurance.  If there is a discussion about SBP, then his attorney would want to deflect the conversation into death benefits in general, of which life insurance is the most obvious choice.  Life insurance for Mrs. Roberts would probably be cheaper than SBP (which costs about 6% of a soldier’s monthly base pay), and it has the advantage of paying Mrs. Roberts in a lump-sum cash amount at his death, rather than doling out the monthly payments to her.  If there’s a dispute, offer to split the cost with Mrs. Roberts – each will pay half the premium.  Even better, include the premium in the amount of alimony, if any, that COL Roberts would pay Mrs. Roberts; that way, the premium will be deductible for him at tax time each year.  

When you can’t dissuade the other side from SBP, then try to--

· Lower the base amount.  Let COL Roberts select a base amount that’s lower than his retired pay – say 20% or 30% of it – when he’s not been married to Mrs. Roberts the entire term of his service.  After all, it might not make sense to him that she should get 55% of his retired pay when he dies if she was only married to him 10 of the 20 years he served.  And since you cannot currently allocate SBP between a former and a present spouse, the next best thing is to reduce the amount that Mrs. Roberts gets to reflect the time period during which the parties were married, rather than giving her the whole thing.  If the parties were only married for 10 of 20 years of service, then Mrs. Roberts’ proper share of the pension would be only 25%.  Work the math so that he share of SBP reflects the same percentage.  You’ll also be saving COL Roberts money because the premium will be lower.

· Or let HER pay for it.  Often the soldier says, “Why doesn’t my wife have to pay for SBP?  After all, she wants it!  I’ll be dead and gone by the time she gets it.  She should have to pay the premium.”  Unfortunately for the soldier, it doesn’t work that way with DFAS.  You can send them as many orders as you want – signed by judges, certified by clerks and approved by the highest court you can find – and they’ll still send them back disapproved if you try to shift the premium payment to Mrs. Roberts by telling DFAS to take the premium out of her share.  They just won’t do it since the SBP premium, according to USFSPA, comes off the top before determining disposable retired pay.  This results in the parties both paying the SBP premium in the same ration as the pension is divided.  But you can accomplish the same thing by adjusting the percentage that Mrs. Roberts receives.   Here’s what you do—

1. Figure out what the amount is that Mrs. Roberts would get each month.

2. Then figure out how much the SBP premium would be (6.5% of COL Roberts’ retired pay).

3. Then subtract this from Mrs. Roberts’ share.  This gives you her net share less SBP premium.

4. Next divide this figure by the total disposable retired pay of COL Roberts ( which is his gross retired pay less SBP premium).

The result is the fraction of his retired pay that she would get.  You’ve effectively shifted the premium payment over to her by reducing the fraction she gets of COL Roberts’ retired pay. Here’s an example of how to do it, as described by Marshal Willick, the author of Military Retirement Benefits in Divorce:

EXAMPLE:  Lieutenant Colonel (O-5) Hiram retired in 1997, with 20 years of service.  He was married to Lois for the entire length of service.  His monthly nondisability retired pay was $2,477.00 per month.  The parties agreed in negotiations that Lois would bear the entire SBP premium.  Without considering the SBP, Lois would receive 50%, or while Hiram would keep 50%, or the other $1,238.50.  Presuming the lowest-cost premium option available is 6.5% of the base amount, and figuring the full sum of the retirement as the base amount yields an SBP premium of $161.00 per month.  What would be simple, but cannot be done, is to simply have the military deduct that sum from Lois’ share of the military retirement benefits.  This would leave her with $1,077.50, pay the SBP premium, and leave Hiram’s portion unchanged at $1,238.50.

Since that cannot be done under current law, Lois’ share must be adjusted to achieve the same result.  It would not be adequate to just subtract the 6.5% from Lois’ 50% share, leaving her with 43.5%.  It must be remembered that the military will not know or care about this adjustment, and will still simply take the SBP premium off the top, and then divide the remaining $2,316.00 by the stated percentages; the result would be Lois’ receiving $1,007.46, and Hiram’s receiving $1,308.54 per month.  In other words, the spouse would get too little, and the member too much.

Instead, it is necessary to reduce the spousal percentage by a percentage sufficient to yield the correct dollar sum.  First, figure the spouse’s correct sum; as shown above, in this case the formula is: Y = .50X - .065X (where Y = spouse’s share, and X = the military retirement benefits).  Using the numbers recited above, the formula reads Y = $1,238.50 - $161.00 = $1,077.50.  To solve for the correct percentage, divide that sum -- the amount the spouse should be receiving -- by the amount of the total military retirement benefits less the SBP premium cost: $1,077.50 / ($2,477.00 - $161.00) = .4652417, or about 46.52%.  This amount is the percentage that the spouse would be awarded if she was to pay the entire SBP premium.

The military pay center will pay the SBP premium “off the top”; the remaining $2,316.00 will be divided with 46.52% to Lois, paying $1,077.40, and 53.48% to Hiram, paying $1,238.60.  The 104 variation from ideal is due to rounding off.  The result is that Hiram will receive the same money that he would have received if there was no SBP at all, which was the intended result.

Note that in this example the difference from the spouse’s original percentage is not 6.5%, but only 3.48%, which is the mathematical ratio for reduction of the spousal share to provide for SBP, in this case.  The percentage will vary, depending upon the original spousal shares, whether the full retirement is chosen as the base amount for the SBP, and whether the cost of the SBP is figured as 6.5% of the base amount or under the alternative formula that some members can use.

V. Early Out Options. 


If your client is taking early retirement through VSI (Voluntary Separation Incentive), SSB (Special Separation Bonus) or a similar program, argue that this is not divisible as marital property under the McCarty decision.  The analysis is set out (along with counter-arguments) in the SILENT PARTNER on “Military Pension Division: Scouting the Terrain.”  

Even if this argument is not successful, remind opposing counsel that, in any event, DFAS will not garnish VSI or SSB under 10 U.S.C. § 1408(d) pursuant to court orders for property division.  Only military retirement pay can be garnished under this statute.


A separate, but related, question is whether the benefit is separate or marital property.  If the courts decide in favor of divisibility, how will they treat the property?
  Some courts have held that severance pay is not marital property since it takes the place of future  compensation, rather than being payment for past services (like retirement pay and other deferred compensation benefits).


 If, on the other hand, they are seen as an economic benefit earned during the marriage and attributable to marital work, efforts and labor, they may be seen as damages for an economic loss to the marriage.  This is called the "analytic approach" and is most often applied in the personal injury area.
  In an Arkansas case involving severance pay, the wife was granted one-half of the husband's lump-sum payment because the judge determined that the benefit was earned by service during the marriage.
 Even if the payment is marital property and therefore divisible, one would need to apply the marital fraction (years of marital service over total years of service) to the lump-sum payment to arrive at the portion that is marital.


* * *
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